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A. Introduction

In construction disputes, time is of the essence.  
Stable and clear legal frameworks are essential for 
complex construction projects to be undertaken 
smoothly, and for any disputes that arise to be 
properly and timeously resolved, in order to 
minimise their impact on the overall completion 
of the construction works involved. 

One crucial aspect of any construction dispute is 
when, under what conditions, and how, payments 
before project completion will be due and made.  
Following industry concerns about payment 
problems experienced by contractors, the 
Development Bureau of the HKSAR Government 
explored creating the Security of Payment (“SOP“) 
scheme to clarify the legal framework involved in 
resolving these key questions. 

The objective of the SOP scheme is to enhance 
the cash flow of contractors whilst resolving any 
disputes that arise by providing a simple process 
for claiming payments, responding to claims, and 
resolving payment disputes by adjudication when 
a construction project is ongoing.

This is first of two consecutive articles which 
will highlight the overall framework and 
important implications of the SOP scheme in 
Hong Kong. In this first introductory article, the 
authors aim to explain the overall structure of 
the adjudication process envisaged under the 
contractual SOP scheme.

In summary: 

(a) Hong Kong’s SOP scheme is currently
contractual in nature and applies to all public
works construction projects.

(b) It aims to achieve rough and ready justice

by quickly adjudicating payment disputes in 
the interim to maintain cashflow, leaving the 
final resolution of such disputes to subsequent 
litigation or arbitration proceedings.  

(c) In the meantime, the adjudication decision
cannot be overturned (with probable exception
on narrow grounds).

(d) It can be enforced by a direct application for
payment, failing which a contractor can choose to
slow down work under the construction contract,
or apply for summary judgment of the adjudicated
sum.

B. History of the SOP Scheme in Hong Kong

At present, SOP legislation has yet to be passed 
by the Hong Kong Legislative Council.  Instead, the 
main source of binding SOP provisions in Hong 
Kong is the Development Bureau Technical Circular 
(Works) No. 6/2021 (the “Circular”).  The Circular 
seeks to apply the SOP scheme to construction 
works for public contracts in Hong Kong.  It is 
dated 5 October 2021 and has immediate effect. 

Thus, Hong Kong’s SOP system, as currently 
formulated, is uniquely different from that of 
other jurisdictions.  Countries such as the United 
Kingdom, Australia (in 6 different states and 2 
territories), New Zealand, Singapore, and Canada 
(in the province of Ontario) have all promulgated 
SOP legislation that mandatorily imposes SOP 
schemes as a matter of law.  By contrast, Hong 
Kong’s SOP scheme contained in the Circular is 
purely contractual and does not have legislative 
force. 

As a transitional mechanism to bridge the gap 
before the promulgation of SOP legislation, the 
Circular represents a comprehensive effort to 



improve SOP matters for government contractors 
engaged in public works projects.  The SOP 
scheme in the Circular will be incorporated into 
public works contracts as Additional Conditions 
of Contract (“ACC”) and Special Conditions of 
Contract (“SCC”) from the date of the Circular.1

In this regard, the Circular provides for two 
effective dates for the commencement of the 
incorporation of the ACC and SCC into certain 
public works contracts. 

First, starting from 31 December 2021, the ACC 
and SCC will be incorporated into tenders to be 
invited from Group C or Group B contractors 
on the “List of Approved Contractors for Public 
Works”2. Group B contractors are those approved 
to undertake contracts for value up to HK$ 400 
million.3  Group C contractors are those approved 
to undertake contracts for value exceeding HK$ 
400 million.4

Second, starting from 1 April 20225, the ACC and 
SCC will be incorporated into tenders to all other 
contractors on the “List of Approved Contractors 
for Public Works”6, or the “List of Approved 
Suppliers of Materials and Specialist Contractors 
for Public Works”7.

1   Circular at §7.

2   Circular at §7. 
List of Approved Contractors for Public Works: https://www.
devb.gov.hk/en/construction_sector_matters/contractors/
contractor/index.html?search=true&category=&group=

3   For example, China State Civil Engineering Ltd and E Man 
Construction Company Ltd.

4   For example, Able Engineering Ltd and Boskalis 
International BV.

5    Circular at §7.

6   For example, Hin Kee Contracting Ltd and Hop Shing 
Construction Company Ltd.

7   For example, Able Engineering Company Ltd and Dragages 
Hong Kong Ltd.

After the Circular comes into effect, it will apply 
to all main contracts for public works as well as 
relevant subcontracts at all tiers.  The scope of 
relevant subcontracts encompasses construction 
subcontracts for the carrying out of construction 
work and related goods and services, such as the 
provision of plant, equipment, materials, labour 
and other advisory services or testing services8.

In this regard, public works is defined as “all 
construction-related contracts and works-related 
maintenance contracts where the Government of 
HKSAR is the employer.”9  The SOP scheme under 
the Circular will therefore cover quite a substantial 
portion of construction contracts in Hong Kong.10

The implementation of the SOP provisions to 
public works through the Circular is significant.  
According to forecasts by the Construction 
Industry Council, the HKSAR Government is 
projected to spend between HK$ 260 billion and 

8   Circular at §14.  
Construction works are defined as:
“construction of new structure/work, reconstruction / renewal 
/ restoration / repair / maintenance / addition / alteration 
/ extension / dismantling / demolition of existing structure/
work, painting and decoration of the external and internal 
surfaces of the structure/work and any operation (e.g. site 
clearance, site investigation, excavation, tunnelling or boring, 
scaffolding, site restoration, landscaping, provision of access 
road, etc.) which forms an integral part of or is preparatory 
to or is for rendering complete of the said kinds of structure/
work.”
Related goods and services are defined as:
“provision of plant, equipment and materials forming part of 
the structure/work or other plant, equipment and materials 
for use in connection with the carrying out of the construction 
work, and provision of labour, architectural service, design, 
project management, surveying, quantity surveying, various 
types of advisory services and engineering testing services 
relating to the construction work”

9   Contractor Management Handbook, Development Bureau 
(2021), Annex 2 to Appendix 2A at §7.

10   High ways Department - Railway Network: https://www.
hyd.gov.hk/en/road_and_railway/railway_network/index.
html
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HK$ 345 billion on public works over the next 
10 years11. The Government has also signaled 
that marquee development projects such as 
the Northern Metropolis Project and the Lantau 
Tomorrow Vision Project are key priorities to 
Hong Kong’s future development.  There is thus 
significant scope for the Circular to be applied in 
big public works projects in the near future.  

Further, although the Circular will not apply to 
private development projects, it will still play a 
significant role in the construction industry by 
providing a role model for how adjudication can 
help ease cashflow issues and improve payments 
in public works contracts.  It is therefore of 
particular interest and importance to the industry 
to understand the new adjudication system that 
the Circular introduces to public works contracts 
and subcontracts. 

C. The Payment & Adjudication Scheme

The Circular imports a new payment timetable and 
an adjudication scheme to resolve disputes that 
arise over progress payments.  In terms of scope, 
Hong Kong’s SOP scheme under the Circular, like 
that of New South Wales, only applies to disputes 
over progress payments.  The United Kingdom’s 
Housing Grants, Construction and Regeneration 
Act 1996, by contrast, allows the adjudication 
of “any difference” concerning a construction 
contract12.

In summary, under the Circular’s SOP scheme, 
a contractor’s payment claim for a progress 
payment must be met with an employer’s timely 
payment response.  If a dispute arises as to the 

11　Construction Industry Council - Forecast Figures: 
https://www.cic.hk/common/Fore/Fore.aspx?lang=en-
US&year=2021_22v2 

12　Section 108(1) Housing Grants, Construction and 
Regeneration Act 1996

progress payment claim, the matter may proceed 
to adjudication.

By way of overview, a useful description of the 
nature of such adjudication proceedings has 
been given in Macob Civil Engineering v Morrison 
Construction Ltd [1999] BLR 9313:

“It was to introduce a speedy mechanism for 
settling disputes in construction contracts 
on a provisional interim basis, and requiring 
the decisions of adjudicators to be enforced 
pending the final determination of disputes 
by arbitration, litigation or agreement. The 
timetable for adjudications is very tight. Many 
would say unreasonably tight, and likely to 
result in injustice. Parliament must be taken to 
have been aware of this. So far as procedure 
is concerned, the adjudicator is given a fairly 
free hand. It is true (but hardly surprising) 
that he is required to act impartially. He is, 
however, permitted to take the initiative in 
ascertaining the facts and the law. He may, 
therefore, conduct an entirely inquisitorial 
process, or he may, as in the present case, 
invite representations from the parties. It 
is clear that Parliament intended that the 
adjudication should be conducted in a manner 
which those familiar with the grinding detail 
of the traditional approach to the resolution of 
construction disputes apparently find difficult 
to accept. But Parliament has not abolished 
arbitration and litigation of construction 
disputes. It has merely introduced an 
intervening provisional stage in the dispute 
resolution process. Crucially, it has made it 
clear that decisions of adjudicators are binding 
and are to be complied with until the dispute is 
finally resolved.” [citations omitted]

As highlighted by Dyson J, the adjudication process 

13　Macob Civil Engineering v Morrison Construction Ltd 
[1999] BLR 93 at §14 per Dyson J.
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in the United Kingdom is characterised by tight 
timetables in order to create a speedy mechanism 
for settling disputes on a provisional interim basis.

This is similarly reflected in the SOP scheme in 
Hong Kong.  Under the Circular, a contractor may 
serve a payment claim for a progress payment on 
an employer on or after the reference date for the 
payment14. A payment claim must be in writing 
and must identify the construction work or related 
goods or services to which the payment is made 
and must state the amount of the payment the 
contractor claims is payable15. If the requirements 
in the Circular are met, then a payment claim is 
taken to be served on an employer16.

Once a payment claim is received, the employer 
may then serve a payment response on the 
contractor.17  If an employer chooses not to serve 
a payment response, he will be regarded as 
disputing the claimed amount in full18. However, 
an employer who does not serve a payment 
response will not be able to raise any set-off in 
any adjudication in relation to the payment claim 
concerned19.

In line with the summary nature of the SOP 
scheme, which is aimed at speedy resolution 
of disputes through rough and ready justice, 
where the employer elects to serve a payment 
response, it must be served on the contractor no 
later than 30 days after the payment claim was 
served on the employer20.  A payment response 
must be in writing and must contain the following 

14　Circular Annex C, cl. 5(1).

15    Circular Annex C, cl. 5(3).

16　Circular Annex C, cl. 5(7).

17　Circular Annex C, cl. 6(1).

18　Circular Annex C, cl. 8(1)(a).

19　Circular Annex C, cl. 8(1)(b).

20　Circular Annex C, cl. 7(2)(b).

information for the contractor.21 

Firstly, the employer must identify the payment 
claim to which the payment response relates. 
Secondly, the response must state the amounts 
admitted, or not admitted, as due under the 
contract before any set-off or withholding, and 
the basis for calculation of that amount.  If any 
amount of the payment is to be set off or withheld, 
the amount and the grounds for doing so must be 
specified.  Thirdly, the response must also state 
the net amount to be paid to the contractor and 
the calculation of the amount. 

A progress payment becomes due and payable 
on the date falling 60 days after the service of a 
payment claim on the employer22. Following the 
service of a payment claim, a payment dispute will 
arise in following three possible scenarios23 – (i) if 
an employer does not serve a payment response 
at all;  (ii) if the payment response disputes the 
whole or part of the payment claim; or (iii) if the 
payment response sets off or withholds all or any 
part of the payment claim. 

If a payment dispute arises, a contractor may, 
within 28 days of the date on which the payment 
dispute arises, initiate an adjudication of the 
payment dispute24. To initiate an adjudication, 
a notice must also be served on an adjudicator 
nominating body specified in the contract25.  The 
body will then appoint an adjudicator who has 
jurisdiction to resolve the dispute26.

In Hong Kong, an adjudicator’s jurisdiction 

21　Circular Annex C, cl. 6(2).

22　Circular Annex C, cl. 4(1)(b).

23　Circular Annex C, cl. 9(1).

24　Circular Annex C, cl. 10.

25　Circular Annex C, cl. 12-13.

26　Circular Annex C, cl. 17.
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includes matters ancillary to a payment claim, in 
particular, matters concerning time-related costs 
and extensions of time (“EOT”)27. The adjudication 
of time-related costs forming part of the payment 
dispute is binding and enforceable on an interim 
basis28. Further, although the EOT decided by 
the adjudicator is technically not binding29, as a 
matter of practice for the purposes of the Circular, 
the adjudicator’s decision on EOT will prevail over 
that of the contract administrator30. However, 
the parties’ right to proceed to mediation and 
arbitration over the payment dispute, including 
over EOT matters, is unaffected31.

The adjudicator must determine the payment 
dispute and issue a decision to the parties 
within 55 working days of the date on which he 
was appointed32.  This is to ensure the speedy 
resolution of disputes and minimise cashflow 
interruptions.

The decision issued by the adjudicator is binding 
on the parties to the adjudication and enforceable 
as a matter of contractual obligation unless the 
dispute is otherwise settled or submitted to 
arbitration by the parties33.  A party will therefore 
be required to pay the adjudicated amount on 
the date specified in the decision or, if no date is 
provided, within 30 days of the date on which the 
adjudication decision was delivered34.

As the adjudication scheme under the Circular is 
contractual in nature, parties should still exhaust 
other provisions concerning payment in the 

27　Circular Annex C, cl. 17.

28　Circular at §9.

29    Circular at §9.

30    Circular at §11.

31　 Circular at §11.

32　Circular Annex C, cl. 26.

33　Circular Annex C, cl. 27(1).

34　Circular Annex C, cl. 30.

contractual scheme between them. Thus, for 
instance, an interim payment application should 
still be submitted first by a contractor before 
resorting to adjudication35.

Finally, in a welcome move, the Circular has the 
effect of removing conditional payment provisions 
that have been the cause of industry concern over 
cashflow interruptions.  The Circular provides that 
“pay when paid” and “pay if paid” provisions in 
subcontracts for public works are unenforceable36.

D. The Nature of Adjudication of Payment Claims

While this has not yet been decided as a matter of 
case law, since the Circular is still currently in its 
infancy, Hong Kong’s SOP scheme will likely follow 
that of other jurisdictions with respect to how 
adjudicators’ decisions are viewed by the courts.  
Of particular relevance is the approach in the 
United Kingdom, where it has been acknowledged 
by the courts that the adjudication process is to 
ensure quick though somewhat rough justice.  
The decision of an adjudicator is binding in the 
interim to preserve cashflow and the contractual 
relationship, while disputes can be finally 
determined by a court or arbitral tribunal at a 
later date. 

In the United Kingdom, for example, the general 
principles were laid down by the English Court of 
Appeal in Carillion Construction Ltd v Devonport 
Royal Dockyard Ltd [2006] BLR 1537.  Under English 
law, the decision of an adjudicator does not 
involve the determination of the parties’ rights 
and must be enforced even if it results from errors 
of procedure, fact, or law.  The court explained that 
in the overwhelming majority of cases, if a losing 

35　See e.g. Circular Annex B, pp. 19-21.

36　Circular at §8.

37　See the summary in John Graham Construction v 
Tecnicas Reunidas UK Ltd [2022] EWHC 155 (TCC) at §§28-37.
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party does not accept the adjudicator’s decision 
as correct in fact or law, the proper course is to pay 
the adjudicated amount.  The true position can be 
established at later legal or arbitral proceedings38.

Bearing in mind the objectives of Hong Kong’s SOP 
scheme, the English approach will likely appear 
attractive to a Hong Kong court.  In this regard, it 
should also be kept in mind that the decision in 
Carillion Construction does not give adjudicators 
free reign over payment disputes.  One area that 
the courts will police is where an adjudicator has 
exceeded his jurisdiction.  As the court clarified in 
Carillion Construction, adjudicators’ decisions will 
be respected unless the question decided was not 
the question referred to them or the manner in 
which the adjudicator decided the payment claim 
was obviously unfair or a serious breach of the 
rules of natural justice39.

If the adjudicator decides a dispute which was 
not referred to him then he has acted outside his 
jurisdiction and the court will set aside his decision.  
This is to be distinguished from the situation above 
where the decision is valid but mistaken, even if 
the mistake is one of fundamental importance40. 
Accordingly, to ensure that adjudicators’ decisions 
are not wantonly challenged, the courts impose 
a high standard for overturning adjudicators’ 
decisions, and will critically examine alleged 
errors of law or procedure before accepting that 
they constituted excess of jurisdiction or a breach 
of the rules of natural justice.  As highlighted in 
Bouygues UK Ltd v Dalh-Jensen UK Ltd [2000] BLR 
522 by Dyson J:

38　Carillion Construction Ltd v Devonport Royal Dockyard 
Ltd [2006] BLR 15 at §§52-53, 87; John Graham Construction 
v Tecnicas Reunidas UK Ltd [2022] EWHC 155 (TCC) at §28.

39　Carillion Construction Ltd v Devonport Royal Dockyard 
Ltd [2006] BLR 15 at §§52-53, 87; John Graham Construction 
v Tecnicas Reunidas UK Ltd [2022] EWHC 155 (TCC) at §28.

40　Bouygues UK Ltd v Dahl-Jensen UK Ltd [2000] BLR 49.

“…the purpose of the [adjudication] scheme 
is to provide a speedy mechanism for settling 
disputes in construction contracts on a 
provisional interim basis, and requiring the 
decisions of adjudicators to be enforced 
pending final determination of disputes by 
arbitration, litigation or agreement, whether 
those decisions are wrong in point of law or 
fact. It is inherent in the scheme that injustices 
will occur, because from time to time, 
adjudicators will make mistakes. Sometimes 
those mistakes will be glaringly obvious and 
disastrous in their consequences for the losing 
party. The victims of mistakes will usually be 
able to recoup their losses by subsequent 
arbitration or litigation, and possibly even by a 
subsequent adjudication. Sometimes, they will 
not be able to do so, where, for example, there 
is intervening insolvency, either of the victim 
or of the fortunate beneficiary of the mistake.”

Thus, as the English courts have emphasized, the 
proper venue for the true picture to emerge is 
subsequent legal proceedings or arbitration.  The 
Circular confirms that the rights of the parties 
to pursue these avenues is not affected by 
adjudication41.

E. Enforcement of Adjudication Decisions

As Hong Kong has not yet enacted a statutory SOP 
scheme, adjudicator decisions on payment claims 
are only enforceable as a matter of contractual 
obligation between the parties. Compare this 
with New South Wales, for example, where under 
s. 90 of the Building Industry Fairness (Security for 
Payments) Act 2017, a respondent to a payment 
claim must pay the adjudicated amount or suffer 
a penalty.

In light of the Circular, the most straightforward 

41　Circular Annex C, cl. 31.
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course for a successful contractor following 
adjudication is to apply directly to the employer 
for payment. 

However, as a successful claimant in adjudication 
possesses a contractual right to payment, if 
there are any delays with a direct application for 
payment, a claimant can also proceed to seek 
summary judgment under O. 14 Rules of the 
High Court (Cap. 4A).  Although the adjudication 
process aims achieves a quick resolution of a 
payment dispute notwithstanding factual or legal 
errors, summary judgment of an adjudicated sum 
is still appropriate.  

In this regard, guidance can be found in the 
English case law.  In Bouygues UK Ltd v Dalh-
Jensen UK Ltd [2000] BLR 52242, the English Court 
of Appeal confirmed that summary judgment was 
the proper means of enforcing an adjudicator’s 
decision.  The purpose of the adjudication 
scheme under the Housing Grants, Construction 
and Regeneration Act 1996 is to provide a basis 
upon which payment of an amount found by the 
adjudicator to be due from one party to another 
can be enforced summarily.

Finally, the Circular provides that a contractor who 
is successful in adjudication but who has not yet 
been fully paid by an employer can suspend or 
slow down work under the contract43. This gives 
another alternative and potentially powerful 
means for a claimant to ensure enforcement of an 
adjudication decision.

In this regard, an unpaid contractor must first issue 
a written notice of intention to slow or suspend 
work to the employer no less than 5 working 

42　Bouygues UK Ltd v Dahl-Jensen UK Ltd  [2000] BLR 522 
at §29.

43　Circular Annex C, cl. 37(1).

days before the date on which the suspension or 
slowdown is to commence44. A notice of intention 
must state that it is given under the Circular’s SOP 
provisions, indicate the contractor’s intention 
to suspend or slow down work, and specify 
the intended starting date45.  A contractor who 
validly suspends or slows down work under the 
Circular’s SOP provisions is neither in breach of 
contract nor liable for any loss or damage caused 
to the employer46. However, to ensure that this 
mechanism is not abused, the contractor must 
resume work within 7 working days of receiving 
the net admitted amount or the adjudicated 
amount in full47.

F. Conclusion

Hong Kong’s new SOP scheme contained in the 
Circular is a welcome step forward for industry 
participants engaged in public works contracts.  It 
is hoped that this new framework will form the 
bedrock of eventual legislation for the continued 
growth of Hong Kong’s construction industry. 
In their second article, the authors will discuss 
more specific cases concerning the nature of 
adjudication.

44　Circular Annex C, cl. 37(3).

45　Circular Annex C, cl. 37(4).

46    Circular Annex C, cl. 37(6).

47　Circular Annex C, cl. 37(6)(c).
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