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When will severance pay? Exploring 
the limits of the blue-pencil doctrine.

Tillman v Egon Zehnder Ltd [2019] UKSC 32

In this judgment, the Supreme Court of the United 

central to post-termination restrictions and restrictive 

covenants in employment agreements, namely:

• the interpretation of the commonly-used used 

phrase prohibiting an employee from being 

“engaged or concerned or interested” in a competing 

business; and

• the correct test to be applied in relation to 

severability of unenforceable provisions;

of the “validity principle” to be applied in relation to 

contractual construction.

Facts

The respondent, Ms Tillman (“T”), was employed by 

the appellant, Egon Zehnder Ltd (“EZ”), in various 

positions from 2004 under an employment agreement 

("Agreement"

with EZ in January 2017, T sought to become employed 

which purported to restrict T from, within a period 

of six months from the termination date, "directly or 
indirectly engag[ing] or be[ing] concerned or interested 

in any business carried on in competition with any of the 
business of [the appellant]" within a period of 12 months 

prior to the termination date and "with which [she was] 
materially concerned during such period".

EZ sought an interim injunction to restrain T from 

entering into the proposed employment. T argued that 

the non-competition covenant was wider than necessary 

to protect EZ’s interests and therefore should be void as 

an unreasonable restraint of trade, on the basis that the 

words "interested in" prevented her from even having a 

minority shareholding in a competing business.

The High Court granted an interim injunction against 

T, considering that the words "interested in" did not 

subsequently set aside by the Court of Appeal, which 

held that these words did prohibit even a minority 

shareholding and refused to sever those words. The 

unenforceable.

EZ appealed to the Supreme Court, which had to consider 

the following three issues. Lord Wilson gave the only 

judgment, with which the rest of the Court (Lady Hale, 

Lord Kerr, Lord Briggs, and Lady Arden) agreed.

Issue (A): Whether the restraint of trade doctrine was 

applicable

After revisiting the history of the doctrine of restraint 

of trade, the Court held that if (as examined in Issue B) 

the words "interested in" extended to a prohibition on 
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non-competition covenants and that “interest” 

has been regarded as covering a shareholding 

prohibition;

• had regard to and set out the extent of the “validity 
principle” of contractual construction, which 

they observed required a "realistic" alternative 

construction (per Tindall Cobham 1 Ltd v Adda 
Hotels [2014] EWCA Civ 1215, [2015] 1 P & CR 5; and

• noted that in this case, no realistic alternative 

construction could be advanced.

As a result, their Lordships held that the natural 

construction of the words meant that they created 

a shareholding prohibition (the size of which being 

irrelevant) which EZ had conceded was an unreasonable 

part. 

 "or interested" 

could be severed such that the rest of the covenant 

remained enforceable 

EZ argued that even if the words "or interested" 
constituted an unreasonable restraint of trade, they 

should be severed and removed from the covenant such 

that the remaining part of the covenant survived.

In determining the question of severance, their 

Lordships conducted a comprehensive analysis of the 

shareholding in a competing business, that part of the 

non-competition covenant fell within the restraint of 

trade doctrine.

This was because such a restraint on shareholding was 

– in both form and substance – part of the restraint on 

the respondent's ability to work following the end of 

her employment. In doing so, their Lordships approved 

and adopted a “broad, practical, rule of reason approach” 

and considered that:

• there were other clauses within the Agreement 

providing for the “reasonableness” and severance 

of the material restraints; and

• even a minority shareholding in a company (say 

25% with three other shareholders) would enable 

employment of a top executive such as T would be 

frequently subject to conditions that she should 

hold shares in her employer or be remunerated 

partly in its shares or in options to purchase them.

Issue (B): Whether the words "interested in" prevented 

T from holding shares in a competing business

"interested in”, their Lordships:

• noted that the phrase "engaged or concerned or 
interested" has long been included in standard 
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Key takeaways

approach to the construction of post-termination 

practitioners and employers should be aware that:

 Special care should be taken when drafting or 

revising contractual restrictions, including the 

commonly-used prohibition on an employee being 

“engaged or concerned or interested” in a competing 

business. Particular consideration should be given 

as to:

 

• whether the wording precludes senior employees 

from having some sort of post-contractual 

“interest” (such as a shareholding) in a competing 

business; and

• whether there is in fact a competing, “realistic” 

construction that it does not.

 Since Hong Kong’s fast-paced business 

environment can change the nature of a business, 

post-termination restrictions should be 

periodically reviewed to ensure that they remain 

enforceable, and are no wider than necessary to 

protect an employer’s legitimate business interests.

 Although it cannot be safely assumed that 

objectionable restrictions will be  by way of 

severance, to facilitate successful attempts, clauses 

should be drafted (or re-visited) in line with the 

the parties, and in particular the employee.

authorities and overruled the approach set out by the 

Court of Appeal in Attwood v Lamont [1920] 3 KB 571 

as certain of the requirements therein were “instantly 
controversial and ultimately unsatisfactory”. Instead, the 

Beckett Investment Management Group Ltd v Hall [2007] 

ICR 1539, as follows:

provision is capable of being removed (or “blue-
pencilled”) without the need to add to or modify 

the remaining provision. While this could operate 

arbitrarily, it was an “appropriate brake” on the 

ability of employers to secure severance of an 

unreasonable restraint which, customarily, they 

would have devised.

terms continue to be supported by adequate 

consideration. Such criterion had only arisen 

since in prior (and unusual) cases it was the 

claimant employee who sought the severance of 

unreasonable obligations imposed by the contract. 

However, this requirement could normally be 

ignored in the “usual post-employment situation” 

where an employer seeks severance of a clause, 

since the employer would not be proposing to 

diminish consideration passing from himself 

under the contract.

their Lordships) the removal of the unenforceable 

provision would not generate any major change in 

restrictions in the employment agreement.

Applying these tests, the Court concluded that the 

words "or interested" were capable of being removed 

independently, without generating any major change in 

to render the remainder of the restrictions enforceable. 

In doing so the Court also made observations on 

the circumstances in which an employee could be 

“concerned” with a business.
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