
A change of direction by the Court in favour of filial piety ? 

1. The decision of the Court of Appeal in Primecredit Ltd v. Yeung Chun Pang Barry [2017] 4 HKLRD 327 
concerned the beneficial ownership of a Home Ownership Scheme (“HOS”) flat. 

2. It was not a dispute between the legal title holder and a person claiming to have a beneficial interest in the 
property. Rather, it was a dispute between a lender on the one side who sought to enforce a charging order 
on the flat based on the legal title, and on the other side the holder of the legal title and his mother, who 
both argued that the mother was the beneficial owner of the flat for the duration of her life. The question 
was: Given that there was no evidence of an express agreement that the mother was to have a beneficial 
interest in the flat - could such a common intention be inferred?

3. The Court of Appeal’s reasons for allowing the mother’s appeal against the CFI’s finding that she was not a 
beneficial owner of the flat are of interest for several reasons.

Navigating presumptions

4. Given that trusts is an area particularly fertile with presumptions, it was no surprise that the parties to 
this case deployed the presumptions of resulting trust and advancement both at trial and on appeal, and 
submissions were made about the presumptions being “weak”.
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5. Cheung JA’s judgment (with which Lam V-P agreed) noted that there were a line of cases expressly describing 
the presumption of advancement as a relatively weak presumption that can be rebutted on comparatively 
slight evidence (such as Pettit v. Pettit [1970] AC 777, Cheung Pui Yin v. Worldcup Investments Inc (2009) 
12 HKCFAR 31), and the Vandervell v. IRC [1967] 2 AC 291 case which stated that the presumption of 
resulting trust is easily rebutted.

6. Having considered those cases, Cheung JA held at §2.15:

“I just wish to point out that as resulting trust operates in the absence of evidence of intention of 
the parties, it is not helpful to use adjectives like “weak” to describe it.”

7. This helpful clarification is in line with the existing approach of the Court of Final Appeal Leung Wing Yi 
Asther v. Kwok Yu Wah (2015) 18 HKCFAR 605, where Stock NPJ described the two presumptions as arising 
as a matter of default where there is insufficient evidence to displace them.

Reflecting on the rationales for different trusts

8. Cheung JA’s judgment also contains an interesting observation about the difference between a resulting 
trust based on the payment of the purchase price by a third party, and the second limb of the common 
intention constructive trust.

9. The second limb arises where there is no direct evidence of an agreement or arrangement about the 
beneficial ownership of the property, and the court must rely entirely on the parties’ conduct to infer a 
common intention constructive trust. Direct contributions to the purchase price by a party who is not the 
legal owner will readily justify an inference of a constructive trust.

10. Given that the foundation of both concepts are based on payment of the purchase price, Cheung JA 
rhetorically asked what the difference between the two was. His Lordship then noted that there are two 
schools of thought about the rationale for a resulting trust.

11. The first school of thought (supported by Lord Millet in Air Jamaica Ltd v. Charlton [1999] 1 WLR 1399) 
is that it is a response to the absence of any intention by the transferor to pass a beneficial interest to the 
receiving party, and it may arise whether or not the transferor intended to retain a beneficial interest.

12. The second school of thought (supported by Lord Browne-Wilkinson in Westdeutsche Landesbank 
Girozentrale v. Islington London Borough Council [1996] 2 All ER 961) is that a resulting trust is giving 
effect to the common intention of the parties.

13. His Lordship observed that there is still academic debate about which school of thought is to be preferred, 
but noted that it was unnecessary in the present appeal to choose between the two, or to resolve the 
difference between the second limb of common intention constructive trust and resulting trust.

14. This judgment leaves the debate open about the correct rationale(s) for resulting trusts, and it is hoped that 
the Court of Appeal or Court of Final Appeal will shed light on this far-reaching and controversial issue on 
an appropriate occasion.
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The Hong Kong Chinese family’s “not uncommon” common intention?

15. Another interesting aspect of the Court of Appeal’s judgment is Cheung JA’s (with whom Lam VP agreed) 
rejection of the trial judge’s finding that the Mother’s suggestion that there was a common intention that 
she is to have a beneficial interest in the Property until such time as she passes away is “nebulous” (see 
§§1.6, 1.7 and §2.9 of the judgment).

16. In this regard, Lam VP, after referring to Stack v. Dowden [2007] 2 AC 432, Jones v. Kernott [2012] 1 AC 776 
and Mo Ying v. Brillex Development Ltd [2015] 2 HKLRD 985, emphasised at §1.6 that a holistic approach 
has to be adopted to assess the common intention of the parties, and that:

“In a Chinese setting, especially for the older generations, where explicit discussions on 
property rights within the family are not that common, the court has to pay more regard to  
circumstantial matters.” 

17. Further, Cheung JA said at §2.9 of the Judgment1 that:

“Specifically, the mother’s evidence is, as summarised by the Judge, that it was intended that the 
property would pass to the son as the only male descendent after she and her husband passed 
away.  The proper inference to be drawn from this evidence is that the mother is the beneficial 
owner of the property during her lifetime.  In my view there is nothing incredible or inherently 
improbable about such an intention particularly in the context of a Hong Kong Chinese family where 
it is not uncommon that parents would acquire a property in the name of their children and yet 
retain control and beneficial ownership of the property during their lifetime.” (emphasis added)

18. The comments above are reflective in that they are looking back for guidance whilst at the same time 
moving forward.  The courts are providing a pivotal steer and enables parties and tribunals to be more 
sensitive to the assessment of evidence concerning lifetime equitable interest in properties claimed  
by parents. 

19. The idea of a common intention for parents to have a lifetime equitable interest in properties may well be, 
if not unique to, then at least prevalent in Hong Kong society. Indeed, and quite apart from general Hong 
Kong Chinese traditions and customs of filial piety, there are also Hong Kong’s infamous sky-high property 
prices. According to the Census and Statistics Department, the Hong Kong 2016 median household income 
is about HK$15,500, while according to the Rating and Valuation Department, the average property price 
in the same year is about HK$13,100 per square foot. It is therefore virtually impossible for many young 
adults to purchase a flat in Hong Kong as they would not have had a chance to establish themselves in 
life. It remains difficult even for those who have made some progress in their careers. It is therefore not 
uncommon to see Hong Kong parents helping their children to acquire real properties. Where families 
do not have sufficient financial resources for more than one flat (as in the present case), parents would 
often see the need to take care of both their needs and the interest of their children. It may be that in 
such situations a common intention may be found to exist between the parents and the children that the 
parents are to retain an equitable interest in the property during their lifetime, even though the legal title is 
in the name of the children. The parents may of course have the choice of retaining full legal and beneficial 

1  Lam VP in §1.7 agreed with Cheung JA’s observation. Kwan JA dissented on this issue, holding that there is no ground to challenge the trial 

judge’s finding of fact in the constructive trust analysis.
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ownership in the property, and arrange for the children to inherit the property by way of a will. However, 
there are other matters which may discourage such practice, e.g. tax implications, the formalities involved 
and room for potential disputes between family members.

Singapore: The Board Supremacy

20. There are probably few (if any) other places in the world that share the same socio-economic and cultural 
context as Hong Kong on this particular issue. The closest comparable jurisdiction is probably Singapore. 
Like Hong Kong, it is a predominantly Chinese society, with a small and open economy, relatively limited 
landmass for building on, and high real estate/property prices. While there is much room for debate about 
the relative private property prices between Hong Kong and Singapore, the key difference between the two 
places most likely lies in the availability of public housing. Public housing in Hong Kong caters mainly to low-
income groups, and there is a long wait even for those who are eligible. A considerable number of people 
fall within the gap between eligibility for public housing and ability to afford private property. In contrast, 
public housing in Singapore is managed by the Housing and Development Board (HDB). While HDB housing 
is also primarily built to provide affordable housing to the poor, the HDB also provides various types of 
flats and layouts to cater for different family sizes and budgets. There is also more up-scale HDB housing 
for those who are more financially able. According to the HDB Annual Report 2016, it is estimated that as 
much as 82% of the Singapore residential population lives in HDB housing. It is thus not difficult to see from 
these facts that obtaining housing is much less difficult in Singapore. As such, one can surmise that the idea 
of parents purchasing flats in their children’s name but retaining equitable interest during their lifetime is 
unlikely to be either as necessary or  as common in Singapore. 

21. The “not uncommon” common intention among family members that parents are to retain an equitable 
interest during their lifetime in a property acquired in the children’s name is arguably a special feature of 
Hong Kong Chinese society shaped by Hong Kong’s traditions, and given added force due to socio-economic 
conditions, and practical reality. This might reduce the jurisprudential effect of his Lordship’s judgment 
on this topic in other common law jurisdictions. However, his Lordship’s judgment is nonetheless to be 
welcomed in Hong Kong, as it highlights the importance of being receptive and sensitive to social and 
cultural considerations in similar cases on common intention constructive trusts, even though “each case 
will turn on its own facts” and is “highly fact-sensitive” (per Stack v. Dowden [2007] 2 AC 432). 

22. Indeed, even Kwan JA differed from on this topic. She concluded that the Judge at first instance had been 
entitled to conclude that the “evidence on an arrangement or understanding reached among the three 
parties regarding common intention [was] so “nebulous and vague” that [the CFI could not] be satisfied on 
balance [that] there was such common intention” and therefore did not think that the CFI was clearly wrong 
to hold, on the evidence, that no common intention could be inferred. However, her Ladyship allowed the 
appeal of the mother on the basis (with which Lam V-P agreed) that the Judge had been plainly wrong to 
conclude on the facts that there was sufficient evidence to rebut the presumption of a resulting trust in 
favour of the mother. 

What about illegality?

23. As the relevant property was an HOS Flat, one interesting issue which the CFI and the CA did not have to 
deal with in Primecredit was one of illegality. In Cheuk Shu Yin v. Yip So Wan (2012) 15 HKCFAR 344, the CFA 
had held in relation to HOS property that family arrangements (through contributions to the purchase price 
or by making mortgage loan repayments) through which family members would obtain a beneficial interest 
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in the property were not an impermissible “alienation” under s. 17B Housing Ordinance (CAP. 283). In doing 
so, their Lordships held inter alia that in view of the purpose of the restrictions, it was in the public interest 
that those eligible for HOS flats, but are unable to pay the deposit or keep up the mortgage payments, 
should be able to buy one with the assistance of family or friends on the basis that the latter would have 
beneficial interests which they could realise when the period of restriction on resale had expired. 

24. However, it is likely that the Courts will need to grapple with the issue of illegality soon as a potential defence 
to claims based on constructive or resulting trusts, and possibly even proprietary estoppel, if the underlying 
property has been constructed pursuant to certain statutory declarations made in pursuit of the Small 
House Policy. Such declarations had previously required that the applicant state he was  the “sole owner” 
(and hence the unqualified legal and beneficial owner) of the land on which the small house was built: see 
Chan Yau v Chan Calvin [2014] 5 HKLRD 304 (CFI) and [2016] 1 HKC 1 (CA). It will be of great interest to see 
how the Courts will approach and deal with such issues, given the UK Supreme Court’s recent decision in 
Mirza v. Patel [2017] A.C. 467 which moved away from the test in Tinsley v. Milligan [1994] 1 AC 340 and 
toward a line of inquiry focusing on whether it is in the “public interest” that the relief should be granted.

What to watch for

1. Practitioners should always strive to look for evidence that sheds light on the intentions of the parties about 
the beneficial interest, rather than relying only on presumptions to carry their client’s case.

2. The correct rationale(s) for resulting trusts is still open for debate until the Court of Appeal or Court of Final 
Appeal finally resolves the question.

3. Given the prominence accorded by the Court to Hong Kong Chinese family settings, practitioners advising 
clients on equitable interests in real properties should thoroughly investigate whether the parents intended 
to retain beneficial interest in the property for life.

4. Practitioners should also be mindful of the approach that the Courts will take toward allegations that 
resulting and constructive trusts are illegal, particularly where the property has been constructed pursuant 
to the Small House Policy.

Alvin Tsang was acted for the 1st Respondent in the appeal to the Court of Appeal.

Yang-Wahn Hew, John Hui and Alvin Tsang co-authored this Case Report.
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