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A. Introduction

This is our second article in the series on the 
contractual Security of Payment (“SOP”) scheme 
in Hong Kong under the Technical Circular 
(Works) No. 6/2021 (the “Circular”) issued by 
the Development Bureau on 5 October 2021. In 
our first article, we explored the overall structure 
of the adjudication process envisaged under the 
contractual SOP scheme. In this article, we will 
examine the nature of adjudication – in particular, 
the binding effect of an adjudication decision.

B. Nature of adjudication 

Statutory SOP regimes have been implemented 
in a number of jurisdictions, including the United 
Kingdom, Australia, New Zealand, Singapore, 
Malaysia, Ireland and Canada, which promote 
fair payment and help main contractors, 
subcontractors, consultants, sub-consultants and 
suppliers receive payment on time for work done 
and services provided. 

In Hong Kong, however, there is no statutory 
SOP regime. As mentioned in our first article, the 
spirit of the SOP legislation in the form of SOP 
Provisions has been introduced in public works 
contracts through incorporation of the Additional 
Conditions of Contract/ Special Conditions of 
Contract and their appendices in two stages: (a) 
tender invitations issued to Group B or Group C 
contractors on the “List of Approved Contractors 
for Public Works” on or after 31 December 
2021 and (b) tender invitations issued to other 
contractors on the “List of Approved Contractors 
for Public Works” or the “List of Approved 
Suppliers of Materials and Specialist Contractors 
for Public Works” on or after 1 April 2022.

The SOP scheme that is being implemented in public 
works contracts in Hong Kong is purely contractual 
in nature, as opposed to statutory, unlike many 

other jurisdictions. The precise operation of the 
SOP scheme in Hong Kong, pending the enactment 
of the SOP legislation, is therefore ultimately a 
matter of contractual interpretation. Having said 
that, experiences in other jurisdictions which have 
implemented statutory SOP regimes, such as the 
United Kingdom, may shed light on the nature of 
adjudication envisaged under the contractual SOP 
scheme in Hong Kong.  

In the United Kingdom, the purpose of adjudication 
has recently been summarised by HH Judge Eyre 
QC in the English decision of Davis Construction 
(South East) Ltd v Sanzen Investments Ltd [2021] 
EWHC 2216 (TCC) at §22 in the following terms:-

“[The adjudication regime] was designed in 
part to address the cash flow difficulties in the 
construction industry and the approach to be 
taken can be summarised at the risk of some 
simplification by the mantra ‘pay now argue 
later’…”

This is consistent with the express purpose of the 
Circular (see §1) which is to “[facilitate] timely 
processing of contract payments and [provide] 
an interim mechanism for speedy resolution of 
payment disputes before the enactment of the 
Security of Payment Legislation…”

Pursuant to clause 27 of the SOP Provisions, an 
adjudication decision is binding on the parties 
to the adjudication and enforceable as a matter 
of contractual obligation unless and until (a) the 
payment dispute to which the decision relates 
is settled by agreement in writing between the 
parties to the adjudication or (b) the payment 
dispute is determined by arbitration or court 
proceedings. 

As explained by Lord Mance in Aspect Contracts 
(Asbestos) Ltd v Higgins Construction plc [2015] 



1 WLR 2961 at §§14 and 17, adjudication is 
conceived as a speedy provisional measure 
with short time limits. At a cashflow level, the 
successful party remains entitled to the payment 
unless and until the outcome of arbitration or 
court proceedings leads to a contrary conclusion. 
However, at the deeper level of the substantive 
dispute between the parties, the parties have 
rights and liabilities, which may differ from those 
identified by the adjudication decision, and on 
which the party making a payment under an 
adjudication decision must be entitled to rely in 
arbitration or court proceedings, in order to make 
good a claim to repayment on some basis.

The consequence of the binding effect of an 
adjudication decision on a dispute or difference is 
that an adjudicator has no jurisdiction to determine 
matters which are the same or substantially the 
same in a subsequent adjudication (Essential 
Living (Greenwich) v Elements (Europe) Ltd 
[2022] EWHC 1400 (TCC) per O’Farrell J at §54).

Adjudication decisions will be enforced, even if 
they result from errors of procedure, fact or law. 
Such errors must be examined critically before 
the Court accepts that such errors constitute 
excess of jurisdiction or serious breaches of the 
rules of natural justice, which would render an 
adjudication decision unenforceable. As held 
by Lord Chadwick in Carillion Construction Ltd v 
Devonport Royal Dockyard Ltd [2006] BLR 15 at 
§87 (see also §§52 and 53):-

“…the proper course for the party who is 
unsuccessful in an adjudication under the 
scheme must be to pay the amount that he 
has been ordered to pay by the adjudicator. If 
he does not accept the adjudicator’s decision 
as correct (whether on the facts or in law), he 
can take legal or arbitration proceedings in 
order to establish the true position. To seek 
to challenge the adjudicator’s decision on the 
ground that he has exceeded his jurisdiction 

or breached the rules of natural justice (save 
in the plainest cases) is likely to lead to a 
substantial waste of time and expense…”

An important issue that arises is to what extent 
does an adjudicator’s decision on the value of 
interim accounts bind the parties for the purposes 
of the final account assessments?

This issue under the United Kingdom SOP regime 
was addressed in the recent English decision of 
Essential Living (Greenwich) v Elements (Europe) 
Ltd [2022] EWHC 1400 (TCC), which may shed 
light on the approach that may be taken under the 
contractual SOP scheme in Hong Kong. 

C. Background of Essential Living 

The dispute arose out of a contract entered 
into on 1 December 2016 (“Contract”), which 
incorporated the (amended) JCT Construction 
Management Trade Contract 2011, for a mixed-
use development in London. Essential Living (the 
Claimant) engaged Elements (the Defendant) to 
carry out the design and construction of modular 
units for the project. By Article 7 of the Contract, it 
was provided that, if a dispute or difference arises 
under the Contract which either party wishes to 
refer to adjudication, Part 1 of the Schedule to 
the Scheme for Construction Contracts (England 
and Wales) Regulations 1998 (“Scheme”) should 
apply.

The Contract also contained the following terms:- 

“After the expiry of the Completion Period 
for the Works…if this occurs before the date 
of practical completion, the Construction 
Manager may, and not later than the expiry of 
12 weeks after the date of practical completion 
shall, by notice to the Trade Contractor…
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.1  fix a Completion Period for the works…
later than that previously fixed if in his opinion 
that is fair and reasonable having regard to 
any Relevant Events, whether on reviewing a 
previous decision or otherwise and whether 
or not the Relevant Event has been specifically 
notified by the Trade Contractor under clause 
2.26.1; or

.2 …fix a Completion Period shorter than that 
previously fixed if in his opinion that is fair and 
reasonable having regard to any instructions 
for Relevant Omissions issued after the last 
occasion on which a new Completion Period 
was fixed for the Works…; or

.3 confirm the Completion Period previously 
fixed.” (Clause 2.27.5); and

“4.6.1   Not later than 3 months after the issue 
by the Construction Manager of the certificate 
of practical completion of the Works, the Trade 
Contractor shall provide the Construction 
Manager with all documents necessary for 
calculating the Final Trade Contract Sum. 

4.6.2    Not later than 3 months after receipt by 
the Construction Manager of the documents 
referred to in clause 4.6.1 the Construction 
Manager shall prepare and send to the 
Trade Contractor a provisional calculation 
in accordance with clause 4.3 or 4.4, as 
applicable…” (Clauses 4.6.1 and 4.6.2)

On 5 July 2019, the works were certified as 
practically complete on 31 May 2019. Prior to 
practical completion, by a notice of adjudication 
dated 9 April 2019 (“Adjudication”), Essential 
Living commenced an adjudication for the correct 
valuation of Elements’ account, as set out in 
Elements’ latest application for payment of 11 
March 2019 and the Construction Manager’s 
valuation of 20 March 2019.

In his decision issued on 22 July 2019 (“Adjudication 
Decision”), the Adjudicator determined Elements’ 
variation and extension of time (“EOT”) claims (as 
well as liquidated damages for delay). 

In the final accounting process conducted by 
the Construction Manager, Elements issued 
submissions on the adjustment to the Completion 
Period for the purpose of the review following 
practical completion under clause 2.27.5 of the 
Contract and a provisional calculation of the Final 
Trade Contract Sum pursuant to clause 4.6.2 of 
the Contract. The submissions included increased 
claims for variations, full EOT, no deduction for 
liquidated damages, and additional prolongation 
and disruption costs.

On 7 October 2021, Essential Living commenced 
proceedings seeking declarations from the Court 
to the effect that Elements remained bound by 
the Adjudication Decision.

The issues before the Court concerned the binding 
effect of the Adjudication Decision and its impact 
on subsequent contractual processes, including:-

(1) The impact of the Adjudication Decision 
on claims for EOT, liquidated damages and delay 
damages; and

(2) The impact of the Adjudication Decision 
on evaluation of the Final Trade Contract Sum, 
including various and loss and/or expense. 

D. O’Farrell J’s judgment

Similar to the position of clause 27 of the SOP 
Provisions, paragraph 23(2) of the Scheme 
provides that the decision of the adjudicator shall 
be binding on the parties, and they shall comply 
with it until the dispute is finally determined by 
legal proceedings, by arbitration or by agreement 
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between the parties. 

Further, pursuant to paragraph 9(2) of the Scheme, 
an adjudicator must resign where the dispute is 
the same or substantially the same as one which 
has previously been referred to adjudication, and 
a decision has been taken in that adjudication.

While noting that the Adjudication Decision only 
determined the interim valuation of Elements’ 
account and did not determine the Final Trade 
Contract Sum, O’Farrell J held that it did not 
necessarily follow that the Adjudication Decision 
could not bind the Construction Manager in 
respect of specific matters determined by the 
Adjudicator for the purpose of ascertaining the 
Final Trade Contract Sum. Under the Contract, 
the Final Trade Contract Sum on adjustment basis 
did not require the Construction Manager to 
remeasure the works. 

The Construction Manager was not required, or 
permitted, to reconsider or revalue variations that 
have been accepted and valued in accordance with 
the contractual procedure. Clause 5.5 provides 
that effect shall be given, in the calculation of the 
Final Trade Contract Sum, to agreed variations and 
valuation of such variations, including direct loss 
and/or expense incurred thereby. The Contract 
did not provide for those matters to be re-opened 
at the final account stage.

Therefore, it was held that to the extent the 
Adjudication Decision has determined on discrete 
issues, such as entitlement to a variation or its 
value, such determinations were binding on the 
parties for the purpose of the Final Trade Contract 
Sum, pending any final resolution by litigation or 
settlement.

The position regarding the post-completion 

review process under clause 2.27.5, however, 
was different. Unlike the contractual mechanism 
for the determination of the Final Trade Contract 
Sum, clause 2.27.5 mandated the Construction 
Manager, not later than 12 weeks after the 
date of practical completion, to determine the 
Completion Period for the works that is fair and 
reasonable, which is a separate exercise and 
expressly permitted the Construction Manager to 
review any previous decision. 

Clause 2.27.5 contemplated that this post-
completion exercise could produce a Completion 
Period for the works that differed from earlier 
assessments under clause 2.27.1. Nothing in the 
Contract or the Scheme suggested that resolution 
of a dispute as to the Completion Period under 
clause 2.27.1 would displace the Construction 
Manager’s obligation to assess the Completion 
Period under clause 2.27.5. 

O’Farrell J, therefore, held that the Adjudication 
Decision could not (and did not purport to) 
determine any dispute arising out of any fixing of 
the Completion Period under clause 2.27.5. 

E. Implications on the SOP scheme in Hong Kong

While Essential Living is a decision based on the 
SOP regime in the United Kingdom, it provides 
insight on how the issue concerning the binding 
effect of interim account adjudication decisions 
on final account assessments may be approached 
under the Hong Kong contractual SOP scheme. 
The key issue is whether the contract in question 
permits or mandates the contract administrator 
to reopen or reconsider the various claims in the 
final accounting process. 

Absent any express provision conferring powers 
on the contract administrator to reopen or 
reconsider claims after practical completion, the 
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general position appears to be that adjudication 
decisions in respect of specific matters would 
remain binding in the final accounting process. 

This general position appears to be consistent 
with the Hong Kong contractual SOP scheme. 

Clause 29 of the SOP Provisions expressly provides 
that where an adjudicator has determined in 
an adjudication the value of any construction 
work carried out, the value of any related 
goods and services supplied or the value of any 
other entitlements, the adjudicator in any later 
adjudication that involves the working out of the 
value of that work or of those goods and services 
or any entitlements must give the work, or the 
goods and services or such entitlements the same 
value as that previously decided. This is consistent 
with O’Farrell J’s decision that the specific matters 
determined in the Adjudication Decision remained 
binding on the Construction Manager for the 
purpose of ascertaining the Final Trade Contract 
Sum.

Insofar as time-related claims are concerned, it 
is noted at §9 of the Circular that the majority 
of the industry stakeholders supported a refined 
proposal for the inclusion in the scope of 
adjudication of payment disputes which involved 
EOT. Under the refined proposal, the adjudication 
decision on the time-related costs forming part of 
the payment disputes is binding and enforceable 
on an interim basis, but the EOT so decided by the 
adjudicator is not binding. 

However, as a matter of policy, it is expressly 
stipulated at §11 of the Circular that for practical 
implementation of the refined proposal in 
public works contracts, where the adjudicator’s 
determination of an EOT claim is different from 
the contract administrator’s assessment, the 
adjudicator’s determination should prevail and 

the date for completion of the contract is taken 
as revised accordingly in order to be consistent 
with the payment of the associated adjudicated 
amount as decided by the adjudicator. The 
practical effect of this policy appears to confer a 
binding status upon the EOT determined by the 
adjudicator under the contractual SOP scheme.

Having said that, as mentioned above, the answer 
to the question concerning the binding effect of 
interim account adjudication decisions on the 
final account assessments is ultimately a question 
of interpretation of the terms of the contract 
in question. Notwithstanding the provisions 
and policy under the Hong Kong SOP scheme 
as referred to above, if the contract in question 
contains an express and unequivocal clause 
empowering the contract administrator to reopen 
valuation of works or EOT assessments after 
practical completion similar to clause 2.27.5 of 
the Contract in Essential Living, it may well be the 
case that the contract administrator in the post-
completion revaluation or reassessment exercise 
is not bound by the relevant interim account 
adjudication decisions. 

It remains to be seen how the various issues 
arising from the adjudication process such as 
those considered in this article will be tackled 
under the Hong Kong contractual SOP scheme. 
The introduction of the contractual SOP scheme in 
public works contracts is certainly a positive step 
towards the long-anticipated enactment of the 
SOP legislation in Hong Kong. Stakeholders of the 
Hong Kong construction community should make 
use of this opportunity to familiarize themselves 
with the spirit of the SOP legislation before its 
eventual enactment, which is expected to have a 
long-term impact on the landscape of the Hong 
Kong construction industry.
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